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MEMORANDUM

To: Clients
From: Schultheis & Panettieri, LLP
Date: March 27, 2020

We are providing you this memorandum to ensure that you are aware of
information contained in the recently enacted HR 6201 “Families First
Coronavirus Response Act” (“FFCRA”) as it pertains to paid sick leave or
expanded family and medical leave for specified reasons related to COVID-19.

These provisions are effective April 1, 2020 and apply to leave taken between
April 1, 2020 and December 31, 2020. The bill is not retroactive therefore any
benefits provided by employers prior to March 31, 2020 cannot be counted
towards the FFCRA.

Background

Generally, FFCRA provides that covered employers must provide the following
leave to all employees:

o Two weeks (up to 80 hours) of paid sick leave at the employee’s regular rate
of pay where the employee is unable to work because the employee is
quarantined (pursuant to Federal, State, or local government order or advice
of a health care provider), and/or experiencing COVID-19 symptoms and
seeking a medical diagnosis; or

e Two weeks (up to 80 hours) of paid sick leave at two-thirds the employee’s
regular rate of pay because the employee is unable to work because of a bona
fide need to care for an individual subject to quarantine (pursuant to Federal,
State, or local government order or advice of a health care provider), or care
for a child (under 18 years of age) whose school or child care provider is
closed or unavailable for reasons related to COVID-19, and/or the employee
is experiencing a substantially similar condition as specified by the Secretary
of Health and Human Services, in consultation with the Secretaries of the
Treasury and Labor.



A covered employer must provide to employees that it has employed for at least 30 days:

e Up to an additional 10 weeks of paid expanded family and medical leave at two-thirds the
employee’s regular rate of pay where an employee is unable to work due to a bona fide need
for leave to care for a child whose school or child care provider is closed or unavailable for
reasons related to COVID-19.

Covered Employers: The paid sick leave and expanded family and medical leave provisions of
the FFCRA apply to certain public employers, and private employers with fewer than 500
employees.

Small businesses with fewer than 50 employees may qualify for exemption from the requirement
to provide leave due to school closings or childcare unavailability if the leave requirements would
jeopardize the viability of the business as a going concern.

Qualifying Reasons for Leave:

Under the FFCRA, an employee qualifies for paid sick time if the employee is unable to work (or
unable to telework) due to a need for leave because the employee:

is subject to a Federal, State, or local quarantine or isolation order related to COVID-19;

has been advised by a health care provider to self-quarantine related to COVID-19;

is experiencing COVID-19 symptoms and is seeking a medical diagnosis;

is caring for an individual subject to an order described in (1) or self-quarantine as described
in (2);

5. is caring for a child whose school or place of care is closed (or childcare provider is unavailable)
for reasons related to COVID-19; or

6. is experiencing any other substantially similar condition specified by the Secretary of Health
and Human Services, in consultation with the Secretaries of Labor and Treasury.

b=

Under the FFCRA, an employee qualifies for expanded family leave if the employee is caring for
a child whose school or place of care is closed (or childcare provider is unavailable) for reasons
related to COVID-19.

Duration of Leave:

For reasons (1) - (4) and (6): A full-time employee is eligible for up to 80 hours of leave, and a
part-time employee is eligible for the number of hours of leave that the employee works on
average over a two-week period.

For reason (5): A full-time employee is eligible for up to 12 weeks of leave at 40 hours a week,
and a part-time employee is eligible for leave for the number of hours that the employee is
normally scheduled to work over that period.
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Calculation of Pay:

For leave reasons (1), (2), or (3): employees taking leave shall be paid at either their regular
rate or the applicable minimum wage, whichever is higher, up to $511 per day and $5,110 in the
aggregate (over a 2-week period).

For leave reasons (4) or (6): employees taking leave shall be paid at 2/3 their regular rate or 2/3
the applicable minimum wage, whichever is higher, up to $200 per day and $2,000 in the
aggregate (over a 2-week period).

For leave reason (5): employees taking leave shall be paid at 2/3 their regular rate or 2/3 the
applicable minimum wage, whichever is higher, up to $200 per day and $12,000 in the aggregate
(over a 12-week period—two weeks of paid sick leave followed by up to 10 weeks of paid
expanded family and medical leave).

Employer Notice:

Each covered employer must post in a conspicuous place on its premises a notice of FFCRA
requirements. An employer may satisfy this requirement by emailing or direct mailing this notice
to employees or posting this notice on an employee information internal or external website.
Please visit www.dol.gov/agencies/whd for the most recent version of this notice. We have
attached the model notice issued on March 25, 2020 for your convenience.

Federal Tax Credits for Employers:

Covered employers qualify for dollar-for-dollar reimbursement through payroll tax credits for all
qualifying wages paid under the FFCRA. Qualifying wages are those paid to an employee who
takes leave under the FFCRA for a qualifying reason, up to the appropriate per diem and
aggregate payment caps. Applicable tax credits also extend to amounts paid or incurred to
maintain health insurance coverage.

Eligible employers are businesses and tax-exempt organizations with fewer than 500 employees
that are required to provide emergency paid sick leave and emergency paid family and medical
leave under FFCRA. Eligible employers will be able to claim these credits based on qualifying
leave they provide between April 1, 2020 and December 31, 2020.

Small and midsize employers can begin taking advantage of the new refundable payroll tax
credits, designed to immediately and fully reimburse them for the cost of providing Coronavirus-
related leave to their employees.

To take immediate advantage of the paid leave credits, businesses can retain and access funds
that they would otherwise deposit with the IRS as payroll taxes. If those amounts are not sufficient
to cover the cost of paid leave, employers can seek an expedited advance from the IRS by
submitting a streamlined claim form that will be released next week. The payroll taxes that are
available for retention include withheld federal income taxes, the employee’s share of Social
Security and Medicare taxes, and the employer’s share of Social Security and Medicare taxes
with respect to all employees.
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State Impact

Certain states have already enacted separate emergency paid leave laws. For example, New
York passed legislation on March 18, 2020 which applies to all private and public employers. The
new law (S.8091/A.10153) took effect immediately and is an extension of the existing New York
Paid Family Leave law. The leave provided under New York’s law shall not be in addition to the
federal benefits, but rather will supplement the benefits offered by the federal government, up to
difference between the benefits available under New York’s law and the smaller benefits available
under the federal law.

Summary

Employers need to work closely with their payroll service providers to ensure compliance with
these provisions and to ensure they are receiving the full tax credit available. If your organization
does not utilize a payroll service provider, please contact our office so we may evaluate your
potential filing requirements. Once the IRS publishes details relating to the expedited advance
which are expected to be announced next week, we will provide an update.
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EMPLOYEE RIGHT

PAID SICK LEAVE AND EXPANDED FAMILY AND MEDICAL LEAV
UNDER THE FAMILIES FIRST CORONAVIRUS RESPONSE ACT

The Families First Coronavirus Response Act (FFCRA or Act) requires certain employers to provide their
employees with paid sick leave and expanded family and medical leave for specified reasons related to COVID-19.
These provisions will apply from April 1, 2020 through December 31, 2020.

> PAID LEAVE ENTITLEMENTS
Generally, employers covered under the Act must provide employees:

Up to two weeks (80 hours, or a part-time employee’s two-week equivalent) of paid sick leave based on the higher of
their regular rate of pay, or the applicable state or Federal minimum wage, paid at:

* 100% for qualifying reasons #1-3 below, up to $511 daily and $5,110 total;

* %3 for qualifying reasons #4 and 6 below, up to $200 daily and $2,000 total; and

* Up to 12 weeks of paid sick leave and expanded family and medical leave paid at %5 for qualifying reason #5
below for up to $200 daily and $12,000 total.

A part-time employee is eligible for leave for the number of hours that the employee is normally scheduled to work
over that period.

> ELIGIBLE EMPLOYEES

In general, employees of private sector employers with fewer than 500 employees, and certain public sector
employers, are eligible for up to two weeks of fully or partially paid sick leave for COVID-19 related reasons (see below).
Employees who have been employed for at least 30 days prior to their leave request may be eligible for up to an
additional 10 weeks of partially paid expanded family and medical leave for reason #5 below.

> QUALIFYING REASONS FOR LEAVE RELATED TO COVID-19

An employee is entitled to take leave related to COVID-19 if the employee is unable to work, including unable to
telework, because the employee:

1. is subject to a Federal, State, or local quarantine or 5. s caring for his or her child whose school or
isolation order related to COVID-19; place of care is closed (or child care provider is

2. has been advised by a health care provider to unavailable) due to COVID-19 related reasons; or

self-quarantine related to COVID-19; 6. is experiencing any other substantially-similar
condition specified by the U.S. Department of

3. i iencing COVID-19 t di ki
is experiencing symptoms and is seeking Health and Human Services.

a medical diagnosis;

4. is caring for an individual subject to an order described
in (1) or self-quarantine as described in (2);

> ENFORCEMENT

The U.S. Department of Labor’s Wage and Hour Division (WHD) has the authority to investigate and enforce compliance
with the FFCRA. Employers may not discharge, discipline, or otherwise discriminate against any employee who
lawfully takes paid sick leave or expanded family and medical leave under the FFCRA, files a complaint, or institutes a
proceeding under or related to this Act. Employers in violation of the provisions of the FFCRA will be subject to penalties
and enforcement by WHD.

For additional information

or to file a complaint:
WAGE AND HOUR DIVISION 1-866-487-9243

UNITED STATES DEPARTMENT OF LABOR TTY: 1-877-889-5627

dol.gov/agencies/whd
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